A presentation by

HILL DICKINSON

HILL DICKINSON

Robert Gay
Hill Dickinson LLP
13 September 2018




HILL DICKINSON

* What the clause is intended to do
* Problems with the meanings of words

* How a clause may have to be
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What the clause is intended to do

A knock-for-knock arrangement deals with
personal injury claims and property damage
claims (where the measure of damages is the
cost of repair or replacement).

This clause has to deal with the business
interruption consequences of property damage.
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What the clause is intended to do

This clause also has to deal with the delay in

start-up consequences of failure of the vessel
to work (which may be caused by, eg, failure

to maintain the vessel properly.

—
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Justifications for these exclusions

Potential large exposures for Owners

As between Owners and Charterers, may be capped
by limitation of liability under English law.

As between the client (and its co-venturers) and
Owners, may be different limitation regime.

—
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Justifications for these exclusions

Not insuring the same exposure twice over

» The client should insure (or: may choose not to
insure) in respect of Bl and DSU.

—
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Points on the possible wording of a clause

(i) Bl consequences of property damage, as
between Owners and Charterers, may be
dealt with by the wording of the knock-for-
knock arrangement.

» "Responsible for"

The "Aveiro", Sea Servizi Ecologici Affossamenti SRL -v-
Muliceiro Servicos Maritimos Ltda [2007] EWHC 2639 (Comm)

—
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Points on the possible wording of a clause

(i)  In respect of claims by the client (and co-
venturers) against Owners, Owners may
have to be relying on an indemnity from
Charterers.
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What the clause is intended to do
- other ideas

The eBay measure of damages

» Compare shipbuilding contracts: an option for the
Yard to build a vessel?

» Consider Supplytime 2017 clause 13(b)

—
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What the clause is intended to do
- other ideas

No uninsured exposures for Owners?
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Consequences for drafting

The word "consequential" makes good sense
when it is understood what is "basic" as
distinct from "consequence".

Now the word has become generalised, and it
is not clear what is "non-consequential”.
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Problems with the meaning of words

1. Meaning of “consequential”
2. “Including but not limited to”

3. The items in the “list”

—
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The meaning of "consequential”

Under English law, in exclusion clauses, the
word “consequential’ has a special,
restricted, meaning.

—> In theory, this interpretation could be changed by
the Supreme Court, but it is well-established at
the level of the Court of Appeal.
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The meaning of "consequential”

The special meaning in exclusion clauses

Losses which (at the time of making the contract) could
only be foreseen with special/additional information,

as distinct from losses which happen in the ordinary

course of events / could be foreseen without additional
information.
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The meaning of "consequential”

What the parties could foresee without
additional information depends on what the
parties knew, as a part of general knowledge,
about each other’s business.

—
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The meaning of "consequential”

Anyone who knows what a riser is (and what
a vessel is) knows that if a vessel hits a riser,
there is likely to be a shut-in or loss of
production.

—
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"Including but not limited to"

* What was (probably) wanted
 What we seemed to be getting
* What we have got

—
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"Including but not limited to"

What was (probably) wanted
Take the ordinary, full, meanings of “loss of use”,
“loss of profit”, and “shut-in / loss of production”

and use those ordinary, full, meanings to
determine the meaning of “consequential”

—
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"Including but not limited to"
What we seemed to be getting

“consequential”
[special, restricted, meaning]

and

“loss of use” [etc]
in their ordinary, full, meanings

—
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"Including but not limited to"

What we have got

Only “consequential”’ [special, restricted,
meaning] “loss of use” [etc]
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"Including but not limited to"

To avoid this problem

* Do not link the items in the “list” to the word
“consequential” by anything closer than “and” or “or”.

* Preferably, put the items in the list first and
“consequential” afterwards.

‘ See Supplytime 2017 clause 14(b)

—
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The items in the "list"

e.g. Supplytime 2017 clause 14(b)(i)

1. restrictive reading?
2. keeping the lid on the "A Turtle"
3. too effective?

—
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Two different contexts for
interpreting words

. "fire" in an exclusion clause
«  "fire" in an insurance policy

‘ "fire" in an exclusion clause where there is to be
a joint benefit ("joint names") insurance policy

—
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Restrictive reading

“Loss of use” or “loss of profit” may be read
restrictively, in terms of a loss which is
strictly in respect of profit [etc].

(This is the way "loss of profit" is handled in The "Herdentor"
[which is printed in Rainey on Tug and Tow and Offshore
Contracts].)
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Restrictive reading

Strictly in respect of
* An exclusion of “loss of use” may not exclude
damages in respect of the cost of getting in

substitutes, where that cost is incurred in order to
mitigate losses in way of loss of use.

(London Arbitration 1/02)

—
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Restrictive reading

“Loss of use” [etc] may be read restrictively in
other ways.

* An exclusion of “loss of use” may not exclude
claims for the loss of use of the chartered
vessel herself.

—
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Restrictive reading

“Loss of use” [etc] may be read restrictively in
other (unpredictable) ways.

* For example, in a towage contract “loss of profit”
has been interpreted as excluding loss of profit
resulting from the use of the tow at destination,
but not loss of profit resulting from the sale of the
tow at destination.

The "Naporistyi",
Ease Faith v Leonis [2006] EWHC 232 (Comm), [143]
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Restrictive reading

* In a contract for hire of a drilling rig "loss of use" was
interpreted as excluding the loss of expected profit or
benefit to be derived from the use of property or
equipment, and "cost of use" as the cost of hiring in
replacements to mitigate the loss of benefit.

‘ Thus, a claim for spread costs wasted while the rig
was out of service would not be excluded.

Transocean v Providence [2014] EWHC 4260 (Comm), [164] and [166]
Reversed [2016] EWCA Civ 372
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Transocean v Providence in the
Court of Appeal

"Loss of use" is to be read in the natural way,
and "cost of use" extends the meaning.

‘ The wasted spread costs were excluded.

—
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The context for the Court of Appeal
in Transocean

Part of "a detailed and sophisticated scheme
for apportioning responsibility for loss and
damage of all kinds, backed by insurance."

[9] and [14]

—
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Two possible contexts for
Supplytime 2017 clause 14(b)

1. It relates to the knock-for-knock, and the
knock-for-knock is related to insurance.

‘ The words are read widely, according to their
natural meanings.

—
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Two possible contexts for
Supplytime 2017 clause 14(b)

2. ltis part of restricting all claims against
the Owners to the eBay measure of
damages.

‘ It will get read restrictively.

* What is motivating the English Courts is the principle that
where there is a contract, there must be a substantial
remedy for breach (in particular, for repudiatory breach).
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The "A Turtle"

The knock-for-knock provisions in Towcon
would not apply to a deliberate decision by the
person in charge of the Tugowner not to
perform the contract.

[2008] EWHC 3034 (Admlty), approved in Transocean (CA) at [33]

—
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The "A Turtle"

"arising out of or in connection with the
performance or non-performance of this
Charter Party"

Supplytime 2017 clause 14(b) lines 450-451

In my view, this problem cannot be avoided
by more clever drafting.

—
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The "A Turtle"

In my view, it should be recognised that the
"consequential damages" exclusion will not
apply in the case of a deliberate decision by
the person in charge not to perform the
contract.

—
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The "A Turtle"

However, this should not be permitted to
extend to every decision to do something
which is deemed to be a repudiatory breach.
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Too effective?

If Supplytime 2017 clause 14(b) is read
widely, according to the natural meanings of
the words, Owners lose routine claims for
charterparty breaches by Charterers.

—
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Too effective?

* Owners' claim for late redelivery (loss of
earnings on next fixture)

« Owners' claim for early redelivery (repudiatory
breach: loss of earnings on this fixture)

"loss of profits or anticipated profits; . . . loss of
revenue, . . . or any other similar losses whether
direct or indirect"
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Too effective?

Owners will need a carve-out, as in the LOGIC
form.

"loss of revenue (which for the avoidance of doubt shall not
include payments due to Contractor by way of
remuneration under this Contract)"

"The expression 'Consequential Loss' shall not include
Contractor's losses arising in connection with . . . any
termination of this Contract by reason of Company's
repudiatory breach."

—
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Too effective?

In response, Charterers may look for a "carve-
out" to give them some substantial remedy for
failure to perform by Owners.
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How a clause may have to be

 First step
« Excluding
* Indemnity and Himalaya clause
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First step

| would suggest that a clause must provide
expressly for a claim on the Charterers' side
which is not excluded, and which will provide
a substantial remedy for repudiatory breach
by Owners.
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First step

| would suggest that the best method may
be not to exclude the cost of getting in a
substitute (at short notice, this cost may
be very high).

—
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Excluding

Then, it should be possible to exclude “loss
of use”, “loss of profit”, [etc] in their ordinary,
full, meanings.

HILL DICKINSON

Excluding

A clause must exclude claims by one party to
the contract against the other party to the
contract in respect of the first party’s “loss of
use”, “loss of profit” [etc].

—
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Indemnity and Himalaya clause

The clause must also prevent claims by
members of one party’s “Group” in respect of
their “loss of use” [etc] against members of
the other party’s “Group”.

—
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Indemnity and Himalaya clause

Claims by one party against members of the
other party's "Group" to be dealt with by the
Himalaya clause.
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Indemnity and Himalaya clause

Claims by one party's "Group" against the
other party to be dealt with by the indemnity
provision.
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Problems with indemnity provisions

* Charterers are not bound to insure.

« Effect of limitation of liability under English
law.

—
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What a clause cannot do

No clause can prevent claims by third parties
(outside the knock-for-knock arrangement)
for “loss of use” [etc]

and one of the parties to the contract will
have to bear such claims.

—
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Chartering Offshore Vessels:
A commentary on Supplytime

(Sweet & Maxwell,
now expected early 2018)

—
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